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THUC THI BAO VE QUYEN SO HOU TR TUE - KINH NGHIEM CUA
HAI QUAN TRUNG QUOC VA BAI HOC CHO HAI QUAN VIET NAM

TS. Thai Bui Hai An* - Nguyén B4 Nguyén*** - L& Phwong Uyén**

Trong béi canh toan cau héa va héi nhap kinh té quéc té ngay cang sau réng, quyén sé hiru tri tué (SHTT) gitr vai tro
quan trong trong thic ddy déi méi séng tao, phét trién bén vibng va ndng cao ning lwc canh tranh quéc gia. Trung
Quéc - nén kinh té san xuét, xuat nhap khau va thwong mai dién tir Ién nhét thé giei da xéc dinh bao vé SHTT la nhiém
vu chién Iwoc trong tién trinh hdi nhap. Tai Viét Nam, céng tdc thwee thi bao vé quyén SHTT da dwoc chd trong, song
van tén tai nhieng han ché nhét dinh. Bai viét sau nghién ctru kinh nghiém cua Hai quan Trung Quéc nham rat ra bai

hoc nédng cao hiéu qua va nang lwc thwce thi SHTT cho Hai quan Viét Nam.

« T&r khoa: thuc thi bdo vé quyén sé hitu tri tué; hai quan Trung Qudc; hai quan Viét Nam.

In the context of globalization and increasingly
deep international economic integration, intellectual
property rights (IP) play an important role in promoting
innovation, sustainable development and enhancing
national competitiveness. China - the world's largest
manufacturing, import-export and e-commerce
economy - has identified IP protection as a strategic
task in the integration process. In Vietnam, IP protection
enforcement has been focused on, but there are still
certain limitations. The following article studies the
experience of China Customs to draw lessons to
improve the efficiency and IP enforcement capacity of
Vietnam Customs.
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1. Co s6' 1y luén va khung phap 1y vé thue thi
SHTT tai bién gioi

S& hiru tri tué (SHTT) 14 quyén cua t6 chic,
c4 nhan d6i voi san pham tri tué, gdm quyén tac
gid, quyén lién quan, quyén sé hitu cong nghiép va
quyén ddi véi giéng cdy trong. Theo Luat SHTT
Viét Nam (2005, stra d6i 2022), SHTT 1a cong cu
phap 1y bao vé thanh qua sang tao, thic day doi
mai va canh tranh lanh manh. Trong hoat dong hai
quan, bao v¢ SHTT tai bién gidi 1a viéc co quan
hai quan ngan chian viéc xuét - nhap khau hang
hoa gia mao hodc vi pham quyén SHTT. Bién
phap nay bao gdm tam gitr, tich thu, tiéu hity hang
hoa va xtr phat hanh chinh.
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Theo Hiép dinh TRIPS (1994), tir Piéu 51-
60 quy dinh “bién phap bién gi6i”, yéu cau cac
qudc gia cho phép hai quan tam giir hang hoa nghi
ngd xam pham quyén SHTT khi dang lam thi tuc
thong quan tao co so phap 1y quan trong dé ngin
chan vi pham ngay tai ctra khau.

Trén phuong dién qudc té, Cong udc Paris
(1883), Cong uoc Berne (1886) va Hiép dinh
TRIPS (1994) 12 nén tang dinh hinh co ché bao vé
SHTT toan cau. O Trung Québc, noi luat hoa duoc
thuc hién qua Luat Hai quan (Diéu 44, 91), Luat
Nhan hiéu, Luat Ban quyén, Luat Sang ché, cliing
Quy dinh v& bao vé quyén SHTT cua Hai quan
(2004, stra d6i 2018).

Trung Qudc 4p dung hai hinh thtrc: Hanh
dong theo yéu cau cua chu thé quyén va Hanh
dong chu dong cua hai quan (ex-officio action)
cho phép hai quan tam gitr hang hoa nghi ngo vi
pham ma khong can yéu cau trude. Nén tang Hé
théng ghi nhan quyén SHTT dién tir (Customs
Recordation System) cho phép doanh nghiép
dang ky nhin hiéu, sang ché, ban quyén tai
GACC. Dén 2023, hé théng ghi nhan hon 99.000
quyén SHTT, 14 co so dit liéu quan trong gitp
hai quan chua dong phat hién hang hoa vi pham
(WIPO, 2021; GACC, 2023).

O Viét Nam, Luat Hai quan 2014 va Luat SHTT
stra doi 2022 da quy dinh 15 quyén ciia hai quan
trong tam dung thong quan va xt ly hang hoéa vi
pham. Tuy nhién, thiéu lién két dir liéu giita co
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quan Hai quan va Cuc SHTT khién viéc tra ciru,
xac minh con cham.

2. Kinh nghiém thyec thi bao vé quyén SHTT
cua Hai quan Trung Quoc

2.1. Co céu to chivc va mé hinh thue thi

Hai quan Trung Quéc duge xem 1a mot trong
nhitng co quan ti€n phong va c¢6 hiéu qua cao
nhét thé gi6i trong linh vuc thyc thi bao vé quyén
SHTT tai bién gidi. Trung Qudc bat dau xay dyng
co ché hai quan bao vé SHTT tir ddu nhitng nam
1990 va lién tuc hoan thién khung phap ly, mo
hinh t6 chire, tmg dung cong nghé, ciing nhu hop
tac quc t& nham ngan chin hang hoa vi pham
ngay tir cira khiu.

Theo bao cao cua WIPO (2021), sau cudc cai
cach thé ché ndm 2018, GACC dugc to chirc thanh
hé thong ba cap:

- Cap trung uvong: Tong cuc Hai quan Trung
Quéc (GACC), truc thude Qudc vu vién (State
Council), chiu trach nhiém xay dung chinh sach,
quan 1y co so dit liéu ghi nhan quyén SHTT, t6
chtre cac chién dich thuc thi toan qudc va hop tac
quéc té.

- Cép khu vyc: 42 Cuc Hai quan ving, dam
nhan phan tich rui ro, tiép nhan ho so yéu cau tam
giit, va diéu tra cic vu vi pham tai dia ban quan ly.

- Cap cira khau: Hon 600 Chi cuc Hai quan
tryc tiép kiém tra, gidm sat hang hoa, tam giit hang
nghi vi pham va phéi hop diéu tra.

Co quan dau mdi phu trach linh vic SHTT la
Phong So hitu tri tué thudéc Vu Phap ché va Chinh
sach. Pon vi nay chiu trach nhiém tiép nhéan ho so
dang ky bao ho, diéu phdi cac hoat dong thuc thi
va dai dién cho GACC trong hop tac qudc té vé
bao vé quyén SHTT.

Hai quan Trung Qudc thyc thi hai co ché bao
vé quyén SHTT chinh la:

- Hanh dong chu dong cuia Hai quan: Hai quan
c6 quyén tu phat hién, tam giit hang héa nghi ngo
vi pham trong qua trinh thong quan. Sau khi tam
giit, Hai quan thong bao cho chu thé quyén trong
vong 3 ngay; néu trong 30 ngay khong c6 yéu cau
khéi kién hodc xac dinh vi pham, hang hoa sé
duogc giai phong.

- Hanh dong theo yéu cau cua chu thé quyén:
Chu thé quyén ndp don d& nghi tam giit hang hoa
kém chimg cr. Néu c6 cin cr, Hai quan ra quyét
dinh tam gitr. Trong vong 20 ngay, chi thé quyén
phai khaoi kién hodc dé nghi Toa an ap dung bién
phap bao toan; qua thoi han nay, hang hoa dugc
giai phong.

Hai co ché nay dugc quy dinh chi tiét trong Luat
Hai quan Trung Quéc (Piéu 44 va 91) va Quy dinh
vé bao vé SHTT cua Hai quan (Regulations on
Customs Protection of IPR, 2004, sira doi 2018).

2.2. Chinh sdch va bién phdp néi bit

a. Hé thong ghi nhdan quyén SHTT dién tir

Day la diéu kién tién quyét dé Hai quan Trung
Qudc c6 thé hanh dong chu dong. Chu thé quyén
(doanh nghiép, t6 chtrc, ca nhan) ndp ho so ding
ky nhén hiéu, sang ché, hodc ban quyén tai GACC
thong qua nén tang tryc tuyén qudc gia.

Theo bao cdo caia GACC (2023), dén cudi nam
2023 h¢ thdng nay da ghi nhan trén 99.000 quyén
SHTT hop 1¢, trong d6 bao gdm 88.395 nhan hiéu,
8.372 ban quyén, va 2.297 sang ché. Thoi han hiéu
luc 12 10 nam va c6 thé gia han truc tuyén. Hé
théng nay dugc két ndi dén toan bd cac hai quan
ctra khau, cho phép can bd hién truong tra ctru
thong tin tirc thoi khi kiém tra hang hoa. Diém dic
biét 1a chi cac quyén da dugc ghi nhan méi di didu
kién dé Hai quan thyc hién hanh dong chu dong.
Diéu nay gitip GACC tap trung ngudn lyc vao cac
d6i tuong c6 co so phap 1y rd rang, ting tinh chinh
xac va giam tranh chip.

b. Ung dung céng nghé va quan 1y riii ro

GACC la mot trong nhitng co quan tién phong
trong viéc ap dung phan tich rui ro trong thyc thi
SHTT. Thong tin phén tich rai ro duoc tong hop tir
nhiéu nguon: dir lidu ndi bo (cac vu bét giir trudc,
hd so hai quan, dic diém thuong mai) va dir liéu
bén ngoai (tir ch thé quyén, hiép hoi nganh hang,
truyén thong, hai quan nudc ngoai). Theo bao cio
cua Li Qunying (GACC, 2011), chi khoang 3%
hang hoa duoc kiém tra thuc té, nhung lai phat
hién toi hon 90% s6 vu hang gia, ching t6 hiéu
qua cao cua hé thong danh gia rui ro.
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Cong nghé hién dai duoc trién khai manh mé:
May soi container, thiét bi cam tay cho phép tra
ctru dir liéu SHTT, chup va gui hinh anh hang nghi
vi pham vé trung tdm dé chuyén gia xac minh; Tri
tué nhan tao (Al) duoc ap dung trong nhan dién
nhan hiéu va bao bi san pham, gitip phat hién khac
biét so voi hang that; Phan tich dir liéu 16n (Big
Data) phuc vu nhan dang chudi cung tng va hanh
vi thuong mai c6 dAu hiéu bat thuong... Nho do,
Trung Qudc tré thanh mot trong s6 it qudc gia co
thé kiém soat hiéu qua hang hoa trong thuong mai
dién tir va chuyén phat nhanh - linh vuc rat kho
giam sat.

c. Co ché phéi hop va hop tac quoc té

Hai quan Trung Qudc duy tri co ché phdi hop
trong nudc véi Cuc Quan 1y Sé hiru tri tué qudc
gia (CNIPA), Bo Cong an, Toa 4n nhan dan tdi
cao, Vién kiém sat nhan dan ti cao va cac hiép hoi
nganh hang. Co ché nay cho phép chia s¢ di lidu
va tién hanh diéu tra dong bd giita cac co quan,
dac biét trong cac vu vi pham quy mo 16n.

O cép qudc té, GACC c6 hop tac thudng xuyén
v6i hon 50 co quan hai quan nudc ngoai, dac biét
trong khuén khd K& hoach hanh dong EU-China
Customs IPR Cooperation (2011-2012), bao gdbm
trao doi thong keé, thong tin vu viéc va phdi hop
diéu tra cac vu vi pham xuyén bién giéi (GACC &
EU Commission, 2012).

Bén canh d6, Trung Quéc con hop tac voi
WCO, WIPO, INTERPOL va cic qudc gia thudc
sang kién “Vanh dai va Con duong” (Belt and
Road) nham ning cao nang lyc nhan dién va xir Iy
hang hoa vi pham.

d. Cdc chién dich chuyén dé quy mé lén

bé tang hi¢u qua thyce thi, GACC thuong xuyén
trién khai cac chién dich qudc gia nhu:

- “Long Teng” (Rong Bay): tap trung vao hang
xuét khau vi pham SHTT, dac biét 1a hang ti€u
dung va dién tu.

- “Blue Net” (Ludi Xanh): kiém soat hang hoa
chuyén phat nhanh, buu kién trong thuong mai
dién tr xuyén bién gioi.

- “Clean Net” (Ludi Sach): ngan chan hang qua
canh va hang hoa vi pham trong kho ngoai quan.

Theo GACC (2023), trong khudn khé chién
dich Long Teng 2022, Hai quan Trung Qudc da
tam giit hon 61.900 16 hang vi pham quyén SHTT,
voi téng cong 77,6 triéu san phém bi thu gitt. Hon
96% sb6 vu viéc lién quan dén hang xuét khau,
cht yéu 1a hang gia mao nhan hiéu ndi tiéng nhu
Nike, Adidas, Apple, Louis Vuitton, va cac san
pham dién tir tiéu ding. Dic biét, chién dich Blue
Net tap trung vao thuong mai dién tor va chuyén
phat nhanh, gitip phat hién hang triéu buu kién
nho chira hang vi pham. S6 vu phét hién qua kénh
nay tang 700% so voi nam 2008, theo bao cdo cua
GACC (2011).

Ngoai ra, GACC con phdi hgp voi Cong an
Trung Qudc (PSA) trong viéc diéu tra cac vu an
hinh su. Vi dy, nam 2006, Hai quan Hoang Phd
phdi hop véi Cong an dia phuong phat hién 17.893
dién thoai di dong gia mao nhan hi¢u “Motorola”
va “Philips”, bét giit bén dbi twong pham t6i; nam
2010, Hai quan Thanh Dao bit giir 8.388 san pham
thé thao gia mao thwong hiéu NIKE va chuyén hod
so sang co quan diéu tra (GACC, 2011).

2.3. Danh gia thanh cong va han ché

Thanh cong cua Hai quan Trung Quédc dén tir
nam yéu té chinh:

(1) Khung phap 1y chit ché va dong bo - tao
nén tang cho viéc trién khai thong nhét tir trung
wong dén dia phuong.

(2) Co ché dang ky quyén tap trung (Recordation
System) - gitp Hai quan dé dang tra ciru, giam
phu thudc vao gidm dinh.

(3) Ung dung cong nghé hién dai va quan ly
rii ro - ning cao nang suit, giam ty 1¢ kiém tra
thu cong.

(4) Phéi hop lién nganh va hop tac quc té hiéu
qua - dam bao xir Iy tdn gbc cac duong ddy san
xudt, van chuyén hang gia.

(5) Tuyén truyén va gidgo duc coéng ching -
GACC thuong xuyén to chirc chuong trinh nang
cao nhan thic xa hoi vé ton trong SHTT.
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Tuy nhién, thach thirc van ton tai. Khoi lugng
hang hoa xuit nhap khiu khong 16 (chiém hon
14% tong thuong mai toan cau nim 2023) khién
ngudn luc cia GACC ludn chiu ap luc 16n. Ngoai
ra, cac hanh vi vi pham ngay cang tinh vi trong
thuong mai dién tu khién viéc x4c minh nguc“m
gbc va chu thé vi pham tré nén kho khan.

Dau vdy, mo hinh cia Hai quan Trung Qudc
van duge WIPO (2023) va WCO (2022) dénh gia
la hinh mau quéc té trong bao vé quyén SHTT
tai bién gidi, dic biét vé tinh chu dong, tng dung
cong nghé, va hgp tac da phuong.

3. Bai hoc kinh nghiém rit ra cho Hai quan
Viét Nam

Tt md hinh va kinh nghiém thuc tién cua Hai
quan Trung Qudc, ¢ thé rut ra mot sd bai hoc
quan trong, c6 gia tri tham khao cao ddi vai Viét
Nam nhu sau:

Mt la, hoan thién khung phap 1y théng nhit:
Luat hoa cu thé quy trinh, tham quyén va ché tai
xtr 1y; xem xét bo sung co ché hanh dong chii dong
cua hai quan.

Hai la, thiét 13p hé thong ghi nhan quyén SHTT
tap trung: Xay dung nén tang dién tu tich hop gitra
Hai quan - Cuc SHTT - B6 Cong Thuong.

Ba la, diy manh chuyén d6i s6 va phan tich
rti ro thong minh: Ung dung Al, dir liéu 16n, va
lién thong véi Cong thong tin mot cira qudc gia
(NSW).

Bon la, tang cuong phdi hop lién nganh va
hop tac qudc té: Tham gia sdu hon vao WCO IPR
Enforcement Network va cac chuong trinh hop
tac song phuong v6i Trung Qubc, EU, Hoa Ky,
Nhat Ban.

Nam la, nang cao nang luc va nhan thirc xa hoi:
Do tao chuyén siu vé SHTT cho can bd hai quan,
két hop tuyén truyén “Hang that - Gia tri that”.

Trén co s& cac bai hoc néu trén, dé bao vé
quyén SHTT 1a nhiém vu chién luoc gin lién véi
chuyén do6i s6 va hoi nhap qudc té, tap trung vao
ba tru cot:

(1) Hai quan thong minh (Smart Customs): ting
dung Al, dit li€u 16n, va cong nghé nhan dién tu

*** SV CQ61/06.01CLC, Hoc vién Tai chinh

dong trong quan ly SHTT.

(2) Hai quan minh bach (Transparent Customs):
hoan thién co ché chia sé¢ thong tin, cong khai dit liéu,
va hop tac chit ché véi cong dong doanh nghiép.

(3) Hai quan toan cau (Global Customs): tang
cudng hop tac qudc té, tham gia sau vao cac co
ché da phuong cia WCO, WIPO va cac FTA thé
hé moi.

Véi dinh huéng chién luge dai han nhu vay,
Viét Nam c6 thé xay dung duoc mot mé hinh hai
quan hién dai, chu dong, minh bach va hi€u qua
trong bao vé quyén s hitu tri tué, dap tng yéu cau
ho6i nhap qudc té va phat trién bén vimng.

4. Két luan

Hiéu qua thyc thi quyén so hitu tri tué tai bién
gidi 1a yéu t6 quyét dinh ddi v6i niang luc canh
tranh qudc gia trong bdi canh hoi nhap toan cau.
Kinh nghiém cua Trung Qudc cho thiy, thanh
cong dén tir khung phap 1y chat ché, cong nghé
hién dai, phéi hop hiéu qua va su déng hanh cua
doanh nghiép.

Déi voi Viét Nam, hoc hoi kinh nghiém tir Hai
quan Trung Qudc khong chi gitp hoan thién thé
ché, ma con mé ra hudéng di méi trong Gmg dung
cong nghé, quan 1y rai ro va hop tac qudc té. Mot
hé thé)ng hai quan hién dai, thong minh va minh
bach s& 1a nén tang bao vé hiéu qua quyén SHTT,
g6p phan khang dinh vi thé Viét Nam trong chudi
gia tri toan cau.
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