KINH TE, TAI CHINH VI MO CI@I thang 11 (s 299)-2025>

KHOANG TRONG PHAP LY VA BIEN PHAP PHONG NGUA
GIAN LAN HOA BON BIEN TU TAI VIET NAM

PGS.TS. Lé Xuéan Trwong* - TS. Nguyén Phing Thu Hang** - TS. Lé Anh Tuan***
TS. Nguyén Hoang Tuan*

Bai viét nay danh gia qud trinh hoan thién van ban quy pham phdp luat xét trén phwong dién phong ngtra
va chéng gian l1an héa don dién tir (HDDT). Bai viét ciing chi ra cdc han ché va cdc khoang trong phap ly vé
quan ly HBDT & Viét Nam, phéan tich cac nguyén nhan cha quan va khdach quan cua cédc han ché dé. Trén co
s& d6, bai viét dé xudt mét sé khuyén nghj stra d6i, bé sung van ban phdp ly vé quéan ly HPPT & Viét Nam.
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This paper evaluates the process of perfecting
legal documents in terms of preventing and
combating e-invoice fraud. The paper also points
out the limitations and legal gaps in e-invoice
management in Vietnam, analyzing the subjective
and objective causes of those limitations. Based
on that analysis, the paper proposes a number of
recommendations for amending and supplementing
legal documents on e-invoice management in
Vietnam.
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1. Phwong phap nghién ciru

- Phuong phdp so sanh dugc st dung dé thay
duogc su thay doi theo thoi gian hodc thay duoc
tuong quan cua cac doi tuong nghlen curu ve gian 1an
HPDT va phong ngira, chong gian 1an HDDT.

_ - Phuong phap diéu tra xd héi hoc va kiém dinh
bang mo hinh dinh lwong:

Phiéu khao sat duoc thiét ké bz"mgw google.form
va gui qua email va cac mang xa hoi dé nguoi duoc
khao sat tra 101 va gui lai qua mang internet. Khao
sat dugc thuc hién tr thang 5 dén thang 8 nam 2025.

Dé thu thap s6 lidu phuc vu cho viéc phan tich
mo hinh nghién ctru nhém nghién ctru da xay dung
2 bang hoi dé thu thap thong tin dir liéu so cép. Cac
cau hoi trong ca hai bang hoi nay déu duoc thiét ké
dudi dang cac céu hoi do luong va cac cau hoi mo.
Trong d6, cc cau hoi hoi do ludng gitip so sanh tat

ca cac cu tra 101, tranh nhimg cau tra 10i mo hd tir
nhung nguoi tra 101. Cac cau hoi do luong duoce danh
gia bang cach st dung thang diém Likert 5.

Bang hoi danh cho doanh nghlep duoc chia lam
ba phan Phan I- thong tin chung vé dbi trong khao
sat: Vén diéu 18, Loai hinh doanh nghiép, Linh vuc
kinh doanh chinh, Thoi gian hoat dong cta doanh
nghiép, So lugng nhan vién, Dia ban noi dong try s&
chinh; Phén II- khao sat vé cac yeu t6 anh huong dén
gian 14n HDDT (Nhom yéu to ve ap lyc tai chinh,
Nhom yeu to Ve co hoi, Nhom yeu to Ve bi¢n minh,
Nhém yéu to Ve thai d9, Nhom yéu t6 vé chuan myc
xa hoi, Nhom yeu t6 vé kiém soét hanh vi cam nhan,
Nhom yeu t6 vé y dinh gian 14n, Nhom yéu tb vé
hanh vi thyc t&); Phan ITI- Y kién.

Bang hoi danh cho can bg, cong chirc thué dugc
chia 1am ba phan. Phan I- thong tin chung vé doi
tuong khao sat: Vi tri cong tac, cap do quan ly, dia
ban quén ky, thoi glan lam viéc trong nganh thué;
Phén I va phan III c6 ndi dung tuong ty nhu bang
héi danh cho doanh nghi¢p.

Sau khi thyc hién khao sat, nhom nghién ctru thu
duoc 349 phicu tra 161 v6i nhom d01 tuong khdo sat
1a doanh nghi€p. Loai bo cac phleu khong hop ¢,
ket qua thu duge 326 phleu 'hop 1€ c6 thé sir dung
dé nghién ctru. Do voi phleu hoi cong chie thug,
nhom tac gla thu dugc 325 phiéu tra 161 voi nhom dbi
tugng la cong chirc thué. Loai bo cac phleu khong
hop 18, két qua thu dwoc 313 phiéu hop 16 co thé sir
dung dé nghién ciru.

Str dung SPSS 27.0 de phan tich, kiém dinh
cho thay: Céc kiém dinh Ve do tin cay cua thang do
Cronbach’s Alpha, nhén t6 kham pha EFA, phan tich
tuong quan va héi quy chi ra bién khong phu hop
can loai bo va xac dinh két qua nghién ctu tin ciy
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6 thé st dung dé danh gid, nhan xét ve dbi tuong
nghién ctru.

2. Qua trinh hoan thién co' sé' phap 1y nham
phong ngira va chong gian 1an HPPT 6 Viét Nam

Co s¢ phap ly cho sy ra doi cia HDDT ¢ Viét
Nam bat dau bang Thong tu 32/2011/TT-BTC ngay
14/3/2011 ctia Bo Tai chinh, c6 hiéu luc thi hanh tir
ngay 1/5/2011. Sau d6, Thong tu nay dugc thay thé
bang Nghi dinh 119/2018/ND-CP ngay 12/9/2018
cta Chinh phu.

Thay d6i 16n nhat lién quan dén viéc hoan thién
co s¢ phap ly cho quan 1y HDDT noi chung va phong
ngua chong gian 1an HDDT ndi riéng dugce ghi dau
an bang sy ra doi ctia Ludt Qudn Iy thué sé 38/2019/
QH14 duoc Qudc hoi thong qua ngay 13/06/2019,
¢ hi¢u lyc thi hanh tir ngay 1/7/2020. Theo do, Luat
ndy bo sung chuong X “Ap dung hoa don, chimg tir
dién t” voi cac ndi dung co ban 1a: Khai niém hoa
don, chimg tir dién tir; nguyén tic 1ap, quan 1y, su
dung hoa don, chung tir dién tu; ap dung hoa don,
chumg tir dién tir khi ban hang héa, cung cép dich vy,
dich vu HPDT; co so dit liéu vé HDDT. bac biét, dé
dam bao chuan bi k¥ ludng cho trién khai mo rong
HDDT, Luat nay da xac dinh 1o trinh bat budc ap
dung quy dinh HDDT tir ngay 1/7/2025, thay cho
16 trinh bat budc chuyén doi sang HDPDT tir ngay
1/11/2020 theo quy dinh tai Nghi dinh 119/2018/
ND-CP.

Trén co s& quy dinh co ban tai Luat Quan 1y thué
s& 38/2019/QH14, Chinh phu di ban hanh Nghi
dinh 123/2020/ND-CP ngay 19/10/2020, c6 hiéu
lyc thi hanh tir ngdy 1/7/2022. Theo do, ké tir ngay
1/7/2022, co ban chuyen d6i ap dung HDDT voi tat
ca cac doanh nghlep, t6 chuc kinh té. Dong thot,
khuyén khich ap dung chuyén ddi tir hoa don gidy
sang HDDT trudc ngay 1/7/2022. Xét trén phuong
dién hoan thién co s¢ phap ly dé phong ngira va
chong gian 1an HDDT, Nghi dinh 123/2020/ND-CP
cé hai diém dding chii y sau: (1) Thiét 1ap toan dién
cac nghia vy, trach nhiém cta ngudi ban hang hoa,
cung cap dich vu va cac t6 chirc, ca nhan co lién quan
trong quén ly, su dung HDDT; (2) Bb sung cac quy
dinh cho ddy du hon, bao quéat hon va ndi dung vé
quéan ly HDDT.

Trén co s& Nghi dinh 123/2020/ND-CP, B¢ Tai
chinh da ban hanh Thong tw 78/2021/TT-BTC ngay
17/9/2021. Thong tu nay huéng dan cho rd hon,
day du hon céc trudng hop va thu tuc ay nhiém lap
HDDT; cac quy tép xéac dinh mot s noi dung cu thé
cia HDPT; chuyén doi ap dung HPDT trong cac
truong hop cu thé, dac biét 1a truong hop nguoi ndp

thué rui 10 cao vé thué quy dinh céc tiéu chi cy thé
ddi voi to chtic cung cép dich vy HPDT; quy dinh 16
trinh trién khai mé rong HDDT. .

Cung v6i viée sira d6i, bd sung quy dinh vé quan
ly HDDT, B9 Tai chinh da trinh Chinh phu ban hanh
Nghi dinh 125/2020/NP-CP ngay 19/10/2020 vé xir
phat hanh chinh trong linh vic thué, hoa don thay
thé cho Nghi dinh 129/2013/ND-CP vé xir phat hanh
chinh trong linh vuc thué, hoa don. Trén phucrng
dién tao co s¢ phap ly dé phong ngua va chong gian
lan vé hoa don, Nghi dinh nay c6 4 diém méi ding
chu y sau:

(1) B6 sung mot s6 hinh thire xtr phat gén vai cac
nghia vy, trach nhiém, tht tyuc va ndi dung quan ly vé
HDDT cho phu hop véi quy dinh quan 1y méi vé hoa
don theo Luat Quan ly thue so 38/2019/QH14, Nghi
dinh 123/2020/ND-CP.

(2) Sira doi, bo sung nguyén tic xac dinh ngay
thyc hién hanh vi vi pham d€ xéc dinh thoi hiéu xtr
phat hanh chinh vé hoa don dugc chat ché hon, ngan
ngura hanh vi loi dung dé lach xtr phat ctia nguoi ndp
thué.

(3) Tang manh mirc xtr phat ddi véi cac hanh vi vi
pham hanh chinh vé hoa don.

(4) Quy dinh 0 cac hanh vi tron thué lién quan
dén gian lan vé héa don va giai thich 16 hon vé cac
tinh i€t tang nang, giam nhe c6 lién quan dén vi
pham hanh chinh vé thué va hoa don.

Sau 2,5 nam chinh thic thi hanh, Nghi dinh
123/2020/ND-CP da boc 16 mot sd bét cap, vudng
méc. Do vdy, Chinh phii da ban hanh Nghi dinh
70/2025/ND-CP ngay 20/3/2025, c6 hi¢u luc thi
hanh tir ngay 1/6/2025. Xét trén phuong dién hoan
thién co so phap 1y vé phong ngua va chéng glan
lan HDPDT, Nghi dinh nay cé 6 diém mdi chii yéu
sau ddy:

(1) Sira d6i, bd sung mot sé quy dinh vé nguyen
tic 1ap hoa don va thoi diém lap hoa don dé giai
quyét nhung Van d¢ bat cap, vudng méc trong lap
hoa don va ky s6 trén HDDT.

(2) Bii bo mot sb quy dinh vé 1ap hoa don, quan
Iy hoa don, ndi dung héa don khong phu hop, khong
chat ché, tao k& ho cho gian 1an HPDT.

(3) Stra d6i, b6 sung mét s quy dinh Ve noi dung
hoa don dé dam bao quan ly chat ché dbi twong st
dung hoa don dong thoi tao thuan 1gi cho hoat dong
san xuat, kinh doanh cta nhiing linh vuc dic thu.

(4)Bb sung adi ftuong str dung HPDT khoi tao tir
mdy tinh ti€n ket ndi chuyén dir liéu véi co quan thué
ddi v6i mot s6 ddi tuong co hoat dong ban hang hoa,
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cung cap dich vy, trong d6 co ban hang hoa, cung
cap dich vu tryc tiép dén nguoi tiéu ding.

(5) Bb sung quy dinh v& cach thirc lap hoa don
dé diéu chinh HDDT da 1ap trong mét s6 truong hop
ddc thu ma khong phai la 1ap bi sai sot nham thao go
Vuong méc trong quan ly, sa dung hoa don d6i véi
cac trudng hop cu thé.

(6) Sira ddi, bd sung mot sb quy dinh vé ding
ky sur dung va ngung su dung HDDT nham théo gd
nhitng vudng mac trong quan ly hoa don va ngan
chan k1p thoi nhimng trudng hop 6 dau hiéu vi pham
vé quan ly, str dung hoa don.

Ngay 1/6/2025, B truéng B Tai chinh da ban
hanh Théng tw 32/2025/TT-BTC thay thé Thong tu
78/2021/TT-BTC huong dan thi hanh cac Nghi dinh
123/2020/ND-CP va Nghi dinh 70/2025/ND-CP. Xét
trén phuong dién hoan thién co s phap ly dé phong
ngura va chong gian 1an HPDT, Thong tu nay cé 3
diém mdai d‘ang chit ¥ sau day: (1) B6 sung quy dinh
cu the vé ndi dung cua HPDT kiém to khai hoan
thué gi4 tri gia tang lam Ry dé to chirc thyc hién
ndi dung nay trong thyc tién; (2) Quy dinh d 16 trinh
va diéu kién chuyen d01 ap dung HDDT va HDDT
khéi tao tir may tinh tién dé tao tién dé cho viéc kiém
tra sy tudn thu chuyen d6i HPDT va HDDT khoi tao
tr may tinh tién cua nguol nop thué; (3) Bo sung quy
dinh vé ngum nop thué rii ro cao va rii ro rat cao khi
dang ky st dung HPDT lam co s dé phan loai va
co bién phap quén Iy phu hgp, vira nang cao hi¢u qua
quan 1y, vira tao thuén lgi cho san xut, kinh doanh,
vua thiic dy nguoi ndp thué nang cao y thirc tuan
tha vé HDDT.

3. Vainét vé tinh hinh glan lan HDDT va nhiing
khoéng trong phap ly va han ché, bat cip trong
quy dinh phap luét vé quan ly HDDT & Vlet Nam

Miic du, co quan nha nudce ¢6 thim quyén da lién
tuc ra soat va hoan thi¢n quy dinh phép luat Ve quan
1y HDDT cling nhu tang cudng giam sat viée t6 chtrc
thuc hién quy pham phap ludt vé hoa don va xu ly
nghiém minh cac hanh vi vi pham vé hoa don nhung
tinh hinh gian lan HDDT thoi gian qua Van dién ra
kha phirc tap. Cac hanh vi gian lan chi yéu la:

- Thanh 13p doanh nghi€p ma chi ban hoa don
r6i bo trén. Trong s6 khoang xdp xi 200.000 doanh
nghlep bo dia chi kinh doanh khong lam thu tuc dong
ma s0 thué Iy ké tinh dén nay thi khoang mot nira la
cac doanh nghi¢p gian 1an hoa don theo hinh thiic nay.

- Vira kinh doanh thyc té vira két hop ban hoa
don thu 10i. Pién hinh cho kleu gian lan nay la vu
an gian 1an hoa don do Nguyén Minh TG cam dau
ma Cong an Phu Tho da diéu tra va Toa én da duara

xét xtr thang 12/2023. Nguyén Minh Ta da truc tiép
va thong qua 73 ddi twong trung gian, sir dung 646
cong ty, d€ ban trai phép hon 1 tri¢u hda don gia tri
g1a tang cho 88.053 don vi, t6 chuc véi tong doanh
s6 hon 63.762 ty dong (Kim Sa, 2023).

- Thanh lap chudi doanh nghiép (hé sinh thai
riéng) chi dé tao hoa don nharn hop phap héa hang
hoa nhap lau. Dién hinh cho kleu gian lan nay la vu
an gian 1an héa don cua Xing dau Phat (Hai Phong).

- Thanh lap chudi doanh nghi¢p (hé sinh thai
riéng) chi dé tao hoa don nhim chlem doat tién hoan
thue g1a tri gia tang. Pién hinh cho kiéu gian lan nay
12 vu an Thu Bue House. Theo Dinh Chién va Bui
Loc (2023), bang cach thirc gian 1n nay, Trinh T1en
Diing va dong bon da chiém doat 365 ty dong tién
hoan thué gia tri gia ting cta ngén sach nha nudc.

- Thanh 1ap chudi doanh nghlep (h¢ sinh thai
riéng) dé tao hoa don nhim nang khong gia tri von
kinh doanh va cac khoan dau tu.

Nhimng phan tich trén cho thay, thuc trang gian
lan HPDT van con rat nghiém trong xuat phat tur
nhiéu nguyén nhan khac nhau, trong d6 c6 mot s0
han ché, bat cép, khoang trong phap Iy vé quan 1y
HDDT. bo¢ la: (1) Chua c6 quy dinh bat budc vé viée
ldp dat thiét bj giam sat tu dong dé quan 1y viéc lap
hoa don ban hang hoa, cung cap dich vy; (2) Chuaco
dinh nghia rd rang va day du vé mot hanh vi vi pham
hanh chinh v€ hoa don; (3) Murc xu phat hanh chinh
t6i da dbi voi vi pham hanh chinh vé hoa don chua
duoc quy dinh rd rang dan den ¢6 nhitng cach hiéu
khéc nhau; (4) Mie xtr phat d6i v6i mot s0 loai hanh
Vi vi pham khong tuong xung voi tinh chat, mirc do
va hau qua cta hanh vi, ¢ truong hop qua nang va
¢6 truong hop qua nhe; (5) Chua co ché tai xtr 1y vi
pham day di cho mot sb nghla vu phai thyc hién cua
ngudi ndp thué trong quan 1y, sir dung hoa don.

Duéi goc d6 phap ly, tinh trang g1an lan hoa don
va nhu’ng han ché trong co s¢ phap ly ve quan ly hoa
don ndi trén xuat phat tir cac nguyén nhan chi quan
va khach quan sau:

Mot la, nang luc xay dung phap ludt cua cac co
quan nha nude chua dap tmg yéu cau thuc tién.

Hai la, cic co quan tham muu van ban phép luét vé
quan ly HPDT chua khao st thyc tién diing mirc va
day du, chua danh gia tac dong day du khi xay dung
va hoan thién van ban phép luat vé quan 1y héa don.

Ba l4, y thirc tuan thi phap luat chwa tot mirc d6
hiéu biét phap ludt cia mot bd phan ngudi ndp thué
chua cao. Khong it ngudi ndp thué ¢b tinh vi pham
phép luat va chi dong gian 1an vé hoa don dé tryc loi
hoan thué hodc trén thué. Két qua phan tich va kiém
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dinh ctia nhom nghién ctru tir khdo sat doanh nghiép
cho thay, gia thiet H6 dugc ho trg manh mé&. IN co
anh huong tich cyc va 1a yéu 6 co tac dong lon nht
(Beta = 0.446, p < 0.001), khang dinh rang y dinh
gian 1an la mot yéu to quyét dinh truc tiép va quan
trong dbi v6i hanh vi gian 1an thuc té (BH).

Bén la, chuan myc xa hoi vé tuan thu phap luat
chua dii tich cuc dé can trd y dinh gian 1an thué noi
chung va gian 1an HDDT noi riéng. Chua hinh thanh
van hoa tuan thu phap luat cua dai by phan nguoi
nop thué ¢ Viét Nam. Tir }(ét qua tong hop sau khi
kiém dinh m6 hinh kinh t€ lugng ctia nhém nghién
ctru cho thiy, co hdi va chuan myc xa hoi (OPSN) co
anh hudng tich cyc va c6 y nghia théng ké rat cao (p
<0.001), cho thay khi doanh nghiép cam nhan rang,
khach hang hodc dbi tic khong quan tam dén tinh
hop phap cua hoa don dién tir, viéc gian lan khong
bi phan d6i tir xa hoi thi tao co hdi cho hanh vi gian
lan (BH) tang 1én. Hé s Beta cho thiy tac dong rat
manh.

4. Mot s0 khuyen nghi hoan thién co sé phap
ly dé nang cao hiéu qua phong ngira va chong
gian 1an HDDT & Viét Nam

pé lap day khoang tréng phap 1y vé quan ly
HDDT, dong thoi, tao thuan loi cho hoat dong san
xuat, kinh doanh ctia ngudi ndp thué, can nghién ciru
hoan thién co s phap 1y vé quan Iy HPDT véi cac
ndi dung cu thé sau:

Thir nhdt, sta d6i quy dinh phap ludt vé ndi
dung cua HDDT da 1ap dé tao thuan loi cho viéc lap
hoa don ban hang hoa, cung ung dich vu cta hoat
dong ban hang hoa, cung cap dich vu quy m6 nho.
Trong thyc t€ cac truong hop ban lé hang hoa, dac
biét 1a wong thuc, thyc phéam, hang tiéu dung thi gia
tri mua hang thuong rat nho va thoi gian mua hang
thuong tap trung vao mot vai thoi diém trong ngay
nén lugng khach hang dong, néu bt budc cung cap
thong tin thi ngu0’1 mua s& rat ngai vi mét thoi gian
va con lo ngai 16 thong tin cd nhén néu cung cap ma
sd thué. Khi d6, trong trudng hop nay, viée yeu cau
bat budc phai co thong tin di tao sirc ép nguoi ban
hang tim cach hop phép hoa thong tin trén hoa don.
Do vy, rat nén mé rong dién ap dung quy dinh nay
daé tao thuén lgi cho nguoi kinh doanh tuan thu phap
luat vé quan ly HDDT.

Thir hai, can bo sung quy dinh bét bude vé viee
ldp dt thiét b gidm sat ty dong dé quan 1y viée 1ap
hoa don ban hang hoa, cung cap dich vy. Diéu can
luu ¥ ring, hanh vi ban hang héa, cung cap dich vu
khong xuat hda don ¢ linh vyc kinh doanh ban 1¢ khi

ma ngudi mua hang khong ¢6 nhu cau lay hoa don
va thanh toan tién mat khong thé khac phuc bang
viéc thay thé HDDT cho héa don gidy. C6 nhiéu
cach khac nhau dé kiém sot, ngan chén hanh vi nay.
Trong do, quy dinh phép luét v€ viéc bat budc lap dat
thiét bi giam sat tu dong ddi voi mot sb linh vuc ban
1€ c6 nguy co gian lan cao va cac doanh nghi¢p, ho
kinh doanh quy mé 16n 1a can thiét.

Thi ba, can bo sung ché tai xir phat vi pham hanh
chinh v& hoa don dé bao quat hét cac nghia vu hanh
chinh phai thyc hién ctia nguoi ndp thué va cac loai
hanh vi vi pham ciia ngudi ndp thué. Theo do, cac
van dé can quy dinh b6 sung la: (1) Xt phat vi pham
hanh chinh doi v6i hanh vi 18p sai loai HDDT; (2)
Hanh vi pham vé ky 6 trén hoa don sai thoi diém
(Hién m6i c6 quy dinh xur phat hanh vi 1ép hoa don
sai thoi diém nhung quy dinh “Hoéa don da lap duoc
ky s6 cham nhat 1a mot ngay lam viéc ké tir khi 1ap
HPDT” thi khong thé quy vao vi pham 1a 1ap hoa
don sai thoi diém vi hoa don da dugc lap nhung chi
ky s6 sai thoi diém quy dinh); (3) Hanh vi vi pham
ve chuyén doi ap dung hoa don c6 ma va khong co
mé cta co quan thué; (4) Hanh vi vi pham vé chuyén
d6i sang ap dung HPDT khai tao tir may tinh tién.

Thir tu, can diéu chinh muc xtr phat doi voi mot
50 loai hanh vi vi pham cho tuong xu’ng voi tinh chat,
murc d§ va hdu qua cua hanh vi vi pham Theo do,
can ra soat lai tong the cac hanh vi vi pham vé hoa
don va mirc xtr phat dé dam bao vira dam béo rin de,
vira tuong thich vai tinh chat vi pham va hau qua ciia
hanh vi vi pham.

Thir ndm, can bo sung cho 16 hon ché tai xir phat
hanh chinh vé hoa don dé lam 16 thé nao 1a mot hanh
vi vi pham hanh chinh vé hoa don vi tinh chat vi
pham v& hoa don rat khac so voi cac hanh vi vi pham
hanh chinh khac.

Bén canh viéc sua ddi, bo sung quy dinh phap
luat vé quan ly héa don noi trén, can tang cuong ung
dung cong nghé¢ thong tin hién dai vao quan ly hoa
don, dic biét can d6i méi hé thong dé dam bao tinh
két ndi giita cac phan mém quan ly thué va quan 1y
hoa don; nang cao hiéu qua kiém tra thué; tang cuong
va da dang héa cac hoat dong tuyén truyén, hd tro
nguoi nop thué; doi méi cach thirc cong khai thong
tin trén cong thong tin dién tir clia co quan thué./.
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